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BOUDIN, Chief Judge. This is an appeal by the Cty of
Quincy froma jury verdict against the city in favor of Kathleen
Bandera. The jury awarded Bandera $135, 000 i n punitive danmages for
sexual harassnent, seeningly under state |aw. The appeal presents
two different issues—whether the claim was barred by a prior
purported settl enent agreenment and whether the trial was infected
by error. The background facts follow

In Septenber 1997, Bandera was hired by the Cty of
Qui ncy as executive director of a newy established, or to be
established, Comrmunity Policing Conm ssion. In the role she
reported to then-Mayor Janmes Sheets and Police Chief Thonmas Frane.
According to testinony at the later trial, both nmen warned her that
she woul d encounter difficulties in her new post both as a wonan
and as a civilian.

Bandera testified at trial that she was subject to
di scrimnatory treatnment during her brief tenure as director: that
she was excluded from neetings, ridiculed, and subjected by nale
of ficers to graphic details of their sexual exploits. Further, she
sai d, Sheets and Frane failed to take steps to halt this harassnent
al t hough they were advi sed of at | east sone of Bandera's concerns.
She told the jury that in early June 1998 Frane asked Sheets to
replace her with a male police officer. On June 9, 1998, Bandera

was term nated effective at the end of the nonth.



Bander a responded by suing the city, Frane, and Sheets in
the federal district court, alleging gender discrimnation of two
ki nds: sexual harassnent and wongful term nation. Her clains were
based on two federal statutes--Title VII of the Gvil Rights Act of
1964, 42 U.S.C. 8§ 2000e (2000), and Section 1983, 28 U.S.C. 8§ 1983
(2000) —-and on the Massachusetts Fair Enploynment Practices Act,
Mass. Gen. Laws ch. 151B (2000). After initial discovery, the
di strict court in Septenber 2001 scheduled trial for Novenber 13,
2001.

The parties then conferred over two days at the end of
Cct ober 2001 (Cctober 29 and 30) with a nediator. This resulted in
a handwitten agreenent, dated October 30, 2001, and signed
separately by counsel for the defendants, by counsel for Bandera,
and by Bandera herself. The text of the "Menorandum of Agreenent”
is as follows:

1. The parties will enter a Stipulation of
di sm ssal wth prejudice, and w thout costs.

2. The Gty will pay $21, 300 to "Wendy Kapl an,
Esq., as Attorney for Kathleen Bandera." The
City will issue a 1099 for this anpunt to
Wendy Kapl an, Esq.

3. The Cty wll cause the Quincy School
Committee to issue an enploynent contract to
Kat hl een Bandera for a position in the Quincy
Public Schools as a permanent substitute for
t he bal ance of the 2001-2002 school year.

4. |f Bandera is not hired by the Quincy
Public Schools for a permanent teaching
position on or before the start of the 2002-
2003 school year, Mayor Sheets will recommend
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to the Superintendent that Bandera be offered
a contract as a permanent substitute for the
2002- 2003 school year. |If the Superintendent
declines to offer the contract because of |ack
of funds, the Mayor will take all necessary
steps to attain sufficient funding.

5. The parties will execute a general release
of all clainms asserted or unasserted and a
conpr ehensi ve settlenment document which shal
include non-admssion and non-disclosure
provi si ons.

6. Both the facts of an agreenment, and the
terms of this agreenent, shall not be
di scl osed, except to the U S. District Court
prior to Novenber 13, 2001

7. This settlenent, and the terns of
settlenment, shall not be deened or construed
as an adm ssion or finding of a violation of
any law, policy, custom or procedure, and
shall not be introduced as evidence of such a
viol ation in any other proceeding.

8. David G unebaum has the authority to sign
for the defendants.

At sone point in early Novenber 2001, Bandera herself
apparently called defendants' counsel to disavow the settlenment
agreenment and she thereafter refused to sign a typewitten version
of the agreenent and consonant release. 1In the election held on
Novenber 6, 2001, Sheets was defeated by another candi date. On
Novenber 13, 2001, Bandera's own counsel filed a notion to
wi t hdraw. On Novenber 19, 2001, the parties appeared before the
district court and the city noved to enforce the settlenent

agreenent .



Bandera responded that she had been coerced into the
settlenent by her attorney's alleged threats (e.g., that Bandera
m ght be held in contenpt). Further, Bandera said that there had
been at the tine of the witten agreenent an oral agreenent between
both attorneys and Bandera that—if Bandera signed and renai ned
silent until the election—-the agreenment would be redrafted
afterwards to address Bandera's concerns and that if Mayor Sheets
were not re-elected, the agreenent would be null and void.

The district court then gave Bandera 30 days to retain
new counsel . In Decenber 2001, incident to her request to
wi t hdraw, Bandera's counsel made filings including an affidavit
di sputing in general terns Bandera's version of what had occurred
at the nmedi ati on and settl enment and countering certain of Bandera's
specific allegations. Her counsel did not say one way or the other
what she had said to Bandera incident to the signing but did say
that the terns of the agreenent had originally been proposed by
Bandera hersel f.

At a status conference on January 4, 2002, Bander a— now

representing herself--objected to the notion to enforce the

settlenent agreenent, saying that the agreenent was only
prelimnary and that Sheets was no |onger mayor. The district
j udge told Bandera that the city would still have to foll ow through

with its commtnent but Bandera said that she wanted to get out of

the settlenent agreenent and to proceed with a new attorney. The



def endants repeated that they had a valid settlenent. The district

j udge then stated:

That [referring to the signed Menorandum of
Agreenent] is going to lead to another trial,
whet her she, you know, whether she intended to
do it or she didn't intend to do it.

What | amgoing to dois -- | think the
case should be settled. This is Anerica. |If
she wants to try her case, she can try it. |
amgoing to give her atrial date three nonths
fromnow Gve her a date. No continuances.
If you don't get a lawer, you are going to
have to try the case yourself.

Responding to a further objection fromthe defendants, the court
responded, "just for the record, | amgoing to deny the request to
enforce the settlenent agreenent.”

On January 7, 2002, the district court issued a witten
deci si on denyi ng def endants' notion to enforce the settlenment. The
district court noted that the parties signed only the "Menorandum
of Agreenent"” anticipating a final conprehensive agreenent, and
never signed the final agreenent, and continued:

"As a general rule, a trial court my not

summarily enforce a settlenment agreenent if

there is a genuinely disputed question of

materi al fact regarding the existence or terns

of that agreenent” [quoting Ml ave v. Carney

Hosp., 170 F.3d 217, 220 (1st Cr. 1999)]. 1In
this case, the Parties disagree about the

significance of t he " Menor andum of
Settlenent."” Def endants' Mbdtion, therefore,
i s DENI ED.

The defendants filed a noti on for reconsi deration seeking

enforcenent of the settlenent agreenment or at | east an evidentiary



heari ng. Foll owi ng the denial of both requests, the defendants
sought to appeal to this court from the refusal to enforce the
settlenent agreenment but the appeal was dism ssed for lack of a
final appeal able order. 1In due course, the case was set for trial
before a magistrate judge on the consent of both parties. 28
US C 8§ 636(c) (2000); Fed. R Cv. P. 73. At the ensuing trial
Bandera represented hersel f.

At trial, Bandera testified in detail as to her
experience and sought conpensatory front and back pay but-—-
apparently to avoid further discovery and del ay— made no claimfor
enotional suffering. She also adduced testinony froma nunber of
wi t nesses including Nancy Coletta, a female police officer in the
Quincy Police Departnent. Coletta, who had filed then-pending
sexual harassnent clains of her own agai nst the police departnent,
gave damagi ng testinony, nore fully described bel ow, as to her own
experience and her view of Bandera's treatnent.

The defense offered testinobny from several wtnesses
i ncludi ng Frane and two other police officials. After two days of
deli beration, the jury returned a set of special verdicts
addressing, as to each defendant, each theory of recovery urged
agai nst that defendant (not every theory was directed agai nst each
defendant). The jury rejected all clainms nmade against the nmayor
and police chief and all clainms against the city save for the

sexual harassnment clains nmade under Title VII and Chapter 151B



The jury al so rul ed that Bandera had proved no danmages as to front
or back pay but was entitled to $135,000 in punitive damages.?

On this appeal, the city argues-—as one woul d expect—-
first that the settlenent agreenent foreclosed Bandera's clains
and, alternatively, that the district court could not refuse
enforcenment of the agreenent wthout holding an evidentiary
hearing. On the facts of record, the latter position is
presunptively correct, although the issue is a shade nore
conplicated than the city suggests. At the very least, the
district court has not yet supplied an adequate reason for refusing
to enforce the agreenent.

A formal release would have barred Bandera's clains

wi t hout nore, Restatenent (Second) of Contracts § 284 (1981), but

Bandera's release could be secured only by enforcenent of the
settlenment agreenent. Yet it is conventional for the court before
whom the case is pending to enforce a settlenent agreenent,

assuming it is valid, Quint v. A E Staley Mqg. Co., 246 F.3d 11

14 (1st Cir. 2001), cert. denied, 535 U S. 1023 (2002); it would

generally be preposterous to conduct a trial in the teeth of a

I'n response to post-trial notions by the city, the district
court ruled that—given the instructions-the award of punitive
damages gi ven in the absence of conpensatory damages had inplicitly
been prem sed on Chapter 151B which (the court held) permts such
an award. Bandera v. Gty of Quincy, 220 F. Supp. 2d 26, 29-31 (D
Mass. 2002). Conpare Kerr-Selgas v. Am Airlines, Inc., 69 F. 3d
1205, 1214-15 (1st Cr. 1995); see al so Provencher v. CVS Pharmacy,
Div. of Melville Corp., 145 F.3d 5, 11 (1st G r. 1998). No appeal
as to this ruling has been taken.
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valid settlenment agreenent and award damages-only to have the
resul ting judgnent unwound by a contract action or simlar renedy
i npl enenting the settlenent agreenent.

Does a judge neverthel ess have residual authority to
refuse to enforce a settlenent agreenent that is otherwise a valid
contract? It is hard to foresee all possible circunstances, but of
this we are sure: a judge cannot refuse to enforce an otherw se
valid settlement agreenment on the ground initially given in this
case, nanely, that doing so would require the judge to conduct a
mni-trial into the question whether a binding contract had been
made. Contract enforcenent is not normally a matter of judicial
conveni ence.

The district judge was noved by Bandera's desire to have
her day in court. But settlenment agreenents, if valid and not
agai nst public policy, are voluntary surrenders of the right to
have one's day in court. Conceivably, a settlenment agreenment m ght

(rarely) be invalid as against public policy, e.q., EECC v. Astra

USA, Inc., 94 F.3d 738, 744-45 (1st Cr. 1996), but there is no

evident public policy objection to the settlenment of Bandera's
claim-if the contract is a valid one. Nor, on this assunption, is
t here any evident equitable reason to deny specific performance of
t he contract.

This brings us to the issue of validity. The district

court was assuredly correct in saying that in general "'a tria



court may not sunmmarily enforce a settlenent agreenent'" |if
material facts are in dispute as to the validity or ternms of the

agreenment, Ml ave v. Carney Hosp., 170 F.3d 217, 220 (1st GCir.

1999). But by the sanme token the district court cannot summarily
deny enforcenment sinply because naterial facts are in dispute: the
task is to resolve the dispute. And, in this instance, it is
unl i kel y—t hough perhaps not inpossible--that the matter coul d be
resolved without an evidentiary hearing.

The two nost obvious issues of fact are whether—as
Bandera clains—she was inproperly coerced into signing the
agreenment and whether—-as she also clainms—there was a
cont enpor aneous side agreenent that the contract would be
renegotiated in her favor after the election. O course, such
I ssues are surrounded by | egal questions (e.d., when can a party
cl ai m coercion by her own attorney as a defense vis-a-vis a third
party; does the parol evidence rule bar the showing of a side
agreenent); but one mght need nore facts, as well as briefing,
even to address such issues.

Furt her, although Bandera's asserted subjective beliefs
regarding the settlenent likely do not bar enforcenent (absent
coercion or a valid side agreenent), conceivably she m ght argue
that sone of the terns of the agreenent are too indefinite to
support a valid agreenent or that Sheets' defeat in the election

frustrated the purpose of the agreenent. Nei ther of these

-10-



argument s seens especially prom sing but both have been hinted at.
That the signed docunent contenplated a second nore conplete
witten agreenment would not by itself automatically preclude
treating the former as a binding contract.?

This brings us to the defendants' second attack on the
j udgnment which concerns alleged errors at trial. W address these
cl aims now for a very obvi ous reason: although they woul d be noot ed
by a decision upholding the settlenment agreenent, the possibility
exi sts that the settlenment agreenment will not prove a valid bar to
the judgnent. |[If so, it would be tinme wasting to have a second
appeal to consider clains of trial error which are at this tine
fully briefed and equally legitinmate challenges to the judgnent.

Both of the clains of trial error center around the
testinmony of Nancy Coletta, the Cty of Quincy police officer
call ed by Bandera. Prior to trial, when Coletta was identified as
a wtness for Bandera, defendants anticipated that Col etta anong
others would be asked to describe her own experiences with the
police and thus noved in limne for an order limting or excluding

such testinmony on the ground that it was irrelevant or, |if

2An agreenent to nmake a further nore detail ed agreenment coul d
in some instances not be intended as a binding contract, or m ght
be too indefinite; but neither is necessarily or even ordinarily
so. Bacou Dalloz USA v. Continental Polynmers, Inc., _ F.3d __
(1st Cr. 2003); YsiemCorp. v. Commercial Net Lease Realty, Inc.,
328 F. 32 20, 23 (1st Cr. 2003); Quint, 246 F.3d at 15; Farnsworth
on Contracts 8 3.8 (2d ed. 1998).
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rel evant, unduly prejudicial under Federal Rule of Evidence 403.
The district judge denied the notion w thout discussion.

At trial Coletta gave testinony of two different types.
Primarily, she described the harassnment to which she herself had
been subject; these episodes included nane-calling, exposure to
of fensi ve conversations about sexual nmatters and to pornographic
magazi nes, hostile treatnent, and her reporting of these incidents
to Frane. She testified that she had suffered maj or depression as
a result of this behavior.

In addition, Coletta was allowed to testify over
objections by the defense as to how Coletta felt about, and
assessed, Bandera's own allegations. In particular, Coletta
testified:

e that after reading about Bandera's clains

she (Coletta) had told another officer "how
| felt that it was unfair and how | didn't
feel that they were giving you [Bandera] a
chance to show your potential, just Ilike
they hadn't done to nme. And that it's the
ol d- boy network";

* that she (Coletta) had told another officer
that she thought that Bandera's "potentia
had been squashed by the nen in the
departnment”; and

 that she had tol d Bandera that she (Col etta)

had been placed on adm nistrative | eave due

to job stress and told her further that
Bandera "had suffered fromthe sane stuff
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On appeal, the city says that Coletta' s testi nony was of
m ni mal rel evance but highly prejudicial, see Fed. R Evid. 4083,
that Coletta had no first hand know edge of what happened to
Bandera and her views constituted inappropriate opinion testinony
by a lay witness, Fed. R Evid. 701, and that the testinbny as to
what Coletta said to other officers or Bandera was inadm ssible
hearsay, Fed. R Evid. 801. W consider separately the two phases
of Coletta' s testinony.

Coletta' s recitation of her own experi ences was rel evant.
The nobst obvious relevance of Coletta' s testinony—that she had
suffered simlar harassnment and reported it to Frane-was to show
liability on the part of supervisory officers such as Frane and
also onthe city for a pattern of knowi ng tol eration of harassnent

by its subordinates. See, e.g., Hrase-Doi v. U.S.  West

Communi cations, Inc., 61 F.3d 777, 782-84 (10th Gr. 1995).
Whether it mght also be relevant for other purposes does not

matter here, and we take no position on the issue. Conpare id..

How far Coletta's testinony tended to achi eve these ends
in the present case mght or mght not be debatable but it is
sinply not discussed by defendants. They nake only a generic
objection that the experience of other fenale officers is
i nherently renote and, where (as here) graphic, inherently nore
prejudicial than probative. W assunme that such a generic

objection is properly preserved, having been made and rul ed on at
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pretrial, Crowe v. Bolduc, 334 F.3d 124, 133 (1st G r. 2003); but

expressed in abstract terns—which is all we have-it is unsound and
was properly rejected.

Coletta's testinony as to her own assessnent of Bandera's
experience is quite a different nmatter. In form it was
hear say—testi nony of what the witness said to another outside of
court and offered for the truth of those out of court
statenments—but that is not its main vice. Coletta, after all, was
there to be exam ned; and her statenents would have had about the
sane force if she had sinply given her naked present assessnent of
Bandera's situation i nstead of describing her earlier, out of court
assessnents.

The real problemis that, so far as it appears, Coletta
had no actual know edge of what had happened to Bandera, and her
assessnments of what Bandera reported to have happened and the
psychol ogi cal inpact on Bandera were whol |y i nappropriate opinion

testinmony. Fed. R Evid. 701; Lynch v. Cty of Boston, 180 F.3d 1,

16-17 (1st Cir. 1999). Coletta was not qualified as an expert on
anyt hi ng and her assessnents were not the limted kind of opinion
testi nony deened hel pful to a jury (e.qg., an estimte of car speed
or whet her a defendant was intoxicated) but sinply jury argunent
offered fromthe witness stand. The testinony should certainly not

have been adm tted.

-14-



I f the basic objection—inproper opinion testinony by a
| ay witness—had been preserved, we mght be tenpted to reverse.
Quite possibly this phase of the testinony had fairly limted
inpact: Coletta' s assessnent of Bandera's situation was nothing
like so graphic as Coletta's admi ssible testinony as to her own
experience; her opinions as to Bandera's experience were mldly
phrased; and the jury was far nore likely to base its judgnent on
Bandera's own detailed recitation of what had happened to her.
Still, whether the testinony's adm ssion could be described safely
as harml ess error is open to doubt.

But t he objection was not in our viewproperly preserved.
Admttedly, the newy anended Federal Rules of Evidence sensibly
provi de that an objection resolved by a definitiveinlimner ruling
adm tting evidence need not be renewed at trial. F. R Evid. 103(a)
(2000). But if the district judge ruled definitively on anything,
it was that Coletta and sim | ar witnesses could testify about their
own experience and not that they coul d assess that of Bandera. This
is evident fromthe in limne notion itself.

Then at trial when the opinion testinony was offered,
def ense counsel said "objection” on several occasions; but few of
t he obj ecti ons were expl ai ned and the ones that were had to do with
time frane. G ven earlier general attacks on Coletta' s testinony
based on rel evance and prejudice, we do not think that it was at

all necessarily obvious to the magistrate judge that the new
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objections were to inpermssible lay w tness opinion. This is
especially so because several of the objections were specifically
about tinme frame.

The law is clear that an objection, if its basis is not
obvious, is not preserved unless the ground is stated. Fed. R

Evid. 103(a)(1); United States v. Carrillo-Figueroa, 34 F.3d 33, 39

(1st Cir. 1994). This case is a perfect illustration of why that
rule is a sound one. Coletta's opinion testinony, although clearly
i nappropriate, was at the tag end of other testinony to which
di fferent objections had been litigated pretrial. 1f counsel had
expl ai ned why this newtestinony differed and was in no way covered
by the district court's in limne ruling, there is a good chance

that the nmagistrate judge woul d have excluded it. See Freenan v.

Package Mach. Co., 865 F.2d 1331, 1337-38 (1st Cir. 1988).°3

This is not a criticismof counsel. Trials are a rough
and ready business; snap judgnents as to unexpected testinony have
to be nmade all the tinme. However, the failure to preserve the

obj ection neans reviewis at nost for plain error. Fed. R Evid.

Al though the point is not nentioned by defendants, the
magi strate judge may have borne sone of the responsibility for this
om ssi on because she told the awers that in general they should
sinply object and she would hold a bench conference if the basis
for the objection was unclear. This may have been an unw se
direction, United States v. Gones, 177 F. 3d 76, 80 (1st Cir. 1999),
but in any case she readily all owed counsel to approach the bench
to spell out objections and defense counsel could easily have
expl ai ned at the bench how the opinion testinony differed from
Coletta's prior testinony about her own experience and why it was
obj ectionable. 1d.
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103(d). As we have noted, it is far fromclear that the opinion
testimony was harnful. This doubt alone is enough to bar reversal
under the plain error doctrine: although the error is plain in
retrospect, there is no showing that it probably infected the

outcone or caused a mscarriage of justice. United States v.

d ano, 507 U. S 725, 736 (1993); Danco, Inc. v. WAl-Mart Stores,

Inc., 178 F.3d 8, 15 (1st Cr. 1999).

To sumup, the judgnent nust be set aside by the district
court if in further proceedings it is determned that a valid
settlement agreenent was established requiring a release of
Bandera's clainms in exchange for what was pronmsed in the
agr eenent . But if the settlenent agreement proves in further
proceedings not to be a bar, then the judgnent stands. The
prospect of such further proceedings and a further appeal from
their outcome m ght suggest that conprom se of sonme kind remains in
the parties' best interests.

The judgnment of the district court is stayed pending
further order of the district court following the further
proceedi ngs now ordered, and this matter is remanded to the
district court for proceedings consistent wwth this decision.

It is so ordered.
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